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EDITORIAL NOTES 





THE USUAL DELUGE of bills has gone into the hopper of the 1927 New 
Jersey Legislature and more will follow. The fact is well known to 
nearly everybody, however, that the passage of a few important measures 
only would satisfy all necessary wants and be a boon alike to the people 
of the State and to practitioners in the Courts. Many of the proposed 
new statutes would only confuse, add to litigation and subserve no good 
purpose. One of the measures that, doubtless, will pass, is an Amend- 
ment or, rather, series of Amendments to the State Constitution providing 
for biennial sessions of the Legislature and the necessary consequent 
changes in the terms of the Governor and Legislative members. Gen- 
erally speaking these Amendments are such as ought to be passed and 
ratified by the people. The unfortunate part of the matter, however, is 
that, by putting the Gubernatorial election into the Presidential year, it is 
immediately claimed by one of the two chief parties in the State that 
this is done for political purposes. Looking only at recent elections it 
is said that the Republicans expect to carry New Jersey in Presidential 
years and would then take the Governor with it, while in offyears they 
would stand less chance of electing their candidate. This divides the 
support and opposition of partisans into two classes, the Democrats hold- 
ing that the measures are political and not merely a mode of bettering 
some State conditions. It does and will so look upon its face. What- 
ever the motives of the majority in the Legislature, which is so strongly 
Republican, it is certain to make the referendum by the people at a 
special election (which the Constitution requires) an uncertain affair. 
We believe our best citizens in both parties desire that the Governor’s 
term be extended, together with the terms of Senators and Assemblymen, 
and that the Legislature meet bi-annually instead of annually, unless when, 
in a most important unforeseen contingency, the Governor should deem it 
necessary to call the latter body into special session. We have too many 
laws, too many State elections, too much cost to the State and counties 
because of such elections and too great a cost in maintaining Legislatures 
yearly, not to have a reform come to pass. The proposition for change 
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ought not to have or be suspected of having a political cast. It should be 
one which no one could say is Republican or Democratic, but simply a 
popular move to do a distinct service to the State, and on which all good 
citizens would decide how to cast their votes by their views of the matter 
as a plain business reform. 





We have not seen the proposed changes a Revision Committee of 
the Legislature has suggested, or may finally suggest before we go to 
press with this issue, upon the repeal of some or all of the so-called “Blue 
Laws,” but certainly the matter needs to be acted upon sanely and with 
more than ordinary wisdom. Whatever is done is not likely to suit 
everybody, even among good people. Without doubt it is an absurdity 
to retain upon our statute books laws concerning travel and recreation 
which no jury and no Court would fully enforce, or has enforced for 
many years. They are of a past age. Times have changed and laws 
must change with them. Take this matter of recreation, for example. 
People go to the seashore or mountains for Sunday and bathe or walk, 
or even play (if, to note one recreation only, golfing, is playing), and we 
cannot say that harm necessarily comes from it. It may or may not. 
That people should first go to church and then “play,” and that one day 
in the week, whether Sunday or Saturday, should be a “day of rest” is 
true. But there can be no law in these times compelling people to go to 
church on Saturday or Sunday, however the consciences of religious per- 
sons require it. And, to many, it is claimed to be a “rest” to change from 
the business of the week to some recreational features of the day so long 
known as “the Lord’s day.” The point, however, is, shall it be permitted 
now to have unnecessary business go on seven days in the week without 
restriction? Are such “recreations,” so-called, as baseball games, movies, 
etc., to be allowed, not as mere healthful plays and spectacles for the 
weary, but as money-making business propositions? Granted that the 
running of Sunday trains and sale of newspapers do permit of financial 
gain, the idea of stopping them now few entertain, and for one reason 
because it is too late. But there must be some line of cleavage between 
what is to be permissible and what not. It looks as if our nation, almost 
as a whole (but, thank God, not everybody) is insane on making money, 
forgetting that character, self-sacrificing service, proper bringing up of 
the young in families, moral sweetness, are far and away ahead of mak- 
ing and spending money. Many “recreational” people still want an open 
Sunday only to make money. It is a difficult problem, this, of legislating 
so that citizens individually and our State at large and America as a 
whole are not compromised by a Simon-pure Continental Sabbath, in 
which mere amusements and money-getting become the important things, 
and religion and morals and fine intellectual and social influences the 





5 
5 





minc 
sane 
exte! 
of R 


Univ 
night 
to ci’ 
polic 
time, 
num 
boar 
not t 
peate 
of le 
barbs 


this ¢ 
in the 
the I 
in pu 
voltir 
loid” 
low | 
fluen 
tures 
the fp 
to er 
a libe 
ness 
recog 
ers a 
for g 
and i 
into 
press 
wha 
placa 





duri 








of 


ue 
ith 
uit 
ity 








EDITORIAL NOTES 35 


minor things of life, but we do hope that the issue can be properly and 


of Rome, the paganism of which caused its downfall. 





It may well be that there is no law to prevent Sophomores in a 
University from taking Freshmen far out in a wild and lonely country at 
night, tying them to trees and leaving them there, to find their way back 
to civilization as best they can, or, if not returning soon, to have municipal 
policemen equipped with searchlights seek them out if possible before day- 
time, but it does seem that, at the least, the offenders, even if a very large 
number, should be quite summarily dealt with by the superior faculty and 
board of trustees of that University. Supposing the newspaper accounts 
not to be overdrawn, is it not possible that such cruel pranks may be re- 
peated? “Hazing” of every sort ought to be tabooed in every institution 
of learning; if not, why not? It does not make for education, but for 
barbarism. It should be considered unworthy of gentlemen. 





That we are passing through a stage of indecency as well as crime in 
this country is too manifest to deny. Theatres are getting worse and worse 
in the cities, and naturally they extend to the country. Divorce cases, like 
the Browning case at White Plains, are not scarce, and, because heard 
in public, are published in many, if not most, daily newspapers, with re- 
volting details and pictures that are scarcely better. The so-called “Tab- 
loid” newspapers, which are generally but an aggravated form of the yel- 
low press, sell by hundreds of thousands. Besides the demoralizing in- 
fluence of these productions, both in the “news” as printed and in the pic- 
tures, stir up minds to commit crime. What is said to be “the liberty of 
the press” is supposed to be founded upon the liberty to be decent and 
to encourage virtue, but in these days in too many quarters has become 
a liberty to be indecent and to encourage vice. How to meet the vicious- 
ness of the period, in the press and in certain other ways which we all 
recognize as too evident, is a question for the home, it is true; for fath- 
ers and mother, for ministers and professors and school teachers, and 
for good book writers; but, like the question of bad movies, somehow 
and in some way strong measures must be taken, before the nation tumbles 
into an abyss. Should all divorce cases be tried in camera, and the 
press and the movies be censored? Evidently that is not practicable. But 
what is practicable, and who or what is to lead us out of all publicly 
placarded moral filth? 





Various interesting decisions have been rendered in our high Courts 
during the past two months, but we only allude now to two concerning 


sanely met. If new laws do not so meet it, individuals to a sufficient 
extent must so act as to prevent America from becoming a second Empire 
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practice and one in an automobile accident case. The first gives no- 
tice to solicitors that where the parties, complainant and defendant, are 
the same, several mortgages made to the same mortgagor by the same 
mortgagee should be foreclosed (unless, of course, for unusual reasons) 
in one proceeding. Otherwise the costs are increased with no added 
benefit to the complainant. Chancellor Walker (in Mutual Securities 
Corporation v. Harris Corporation, decided Dec. 27th last), says, after 
quoting authorities in other States: 


“The object of consolidating two ore more actions is, among other 
things, the attainment of justice with the least expense and vexation to 
the parties litigant. 1 C. J. 119, § 303. And Courts of general juris- 
diction have, independently of statute, inherent power to consolidate dif- 
ferent actions where the conditions authorizing consolidation exist. Id. 
1122, § 310. The rule applies in regard to suits in equity as well as to 
actions at law. Id. 1124, § 315. Now, in the cases at bar, these mort- 
gages should have been consolidated into one bill in one foreclosure suit. 
As stated, two bills were filed and each cause has progressed to final de- 
cree. These decrees having been made and filed they will not now be 
disturbed, but the suits will be consolidated at this point, and one execu- 
tion shall issue for the sale of the mortgaged premises, all of which lie 
in the county of Atlantic. Thus the defendant who owns the equity of 
redemption will be saved the cost of double advertising. If that de- 
fendant had come in earlier and moved for a consolidation he would 
have obtained it very much as a matter of course, and thus have saved 
costs which the complainant had incurred in the prosecution of the two 
suits. This ruling is not to be regarded as a precedent for all cases, 
for, in many, where the proprieties clearly call for it, costs should be al- 
lowed in only one of a number of suits.” 





The other case, also decided by Chancellor Walker (Rebberger v. 
Rosenfield, decided Dec. 1st last), makes it clear that a party who makes 
an application to correct his own mistake (in this case in a decree en- 
tered as to the amount due complainant on a foreclosure), cannot obtain 
an award of costs against his adversary. The Chancellor said: 


“Cases could be multiplied to show that one party to a suit cannot 
correct his own mistake with costs as against those in nowise responsible 
for the errors complained of* The proposition is so obvious that it needs 
no citation of authorities to support it. It is but natural justice. Fre- 
quently, in making orders in a cause to correct a mistake of the applying 
party, I have written plainly on the back thereof the words: ‘Don’t tax.’ 
This is a direction to the clerk to refrain from including in the taxed bill 
any allowance for the order; and this, too, intends the exclusion of tax- 
ation of any petition or proofs upon which such order is founded. This 
obviously ought always to be done. And the Court will see to it that no 
costs are allowed to one party against another for correction of the 
erring party’s mistakes.” 
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In the automobile accident case, opinion of the Supreme Court by 
Mr. Justice Trenchard (Jacobson v. Bentley Morrison Corporation, de- 
cided Dec. 30th), the trial Judge had instructed the jury that, if the 
plaintiff were an invitee in the automobile in which she was being driven 
at the time of the accident, the contributory negligence of the driver of 
the automobile was not imputable to her, but that, if she were a mere 
licensee in the automobile, the contributory negligence of the driver 
thereof was imputable to her. The Court said on this point that the 
charge was erroneous and added: 


“The true rule deducible from our own cases, and supported by the 
great weight of authority by Courts of other jurisdictions, is that, where 
a person, personally in the exercise of that degree of care which com- 
mon prudence requires under all the attending circumstances, is injured 
through the negligence of some third person, and the concurring negli- 
gence of one with whom the plaintiff is riding as guest or companion, 
whether as an invitee or as a mere licensee, between whom and the 
plaintiff the relation of master and servant, or principal and agent, or 
mutual responsibility in a common enterprise, does not, in fact, exist, the 
plaintiff being at the time in no position to exercise authority or control 
over the driver, then the negligence of the driver is not imputable to the 
injured person, but the latter is entitled to recover against the third per- 
son through whose wrong his injuries were sustained.” 


This was followed by a long list of authorities, and we only state the 
decision now because similar cases frequently get before our Courts and 
the rule of law, as above defined, seems to be overlooked by some of the 
lawyers interested. 





An excellent recent woman Governor of one of our Western States 
(Wyoming) would seem to foreshadow that a mistake might not be 
made if some other State, whose Executives were not of high rank, might 
well elect a woman and so give another proof that some women could 
do better than some men in such a high office. But many will falter in 
this opinion when they reflect on the career of “Ma” Ferguson, recently 
leaving that position in Texas. What she did, it is believed, was merely 
what her husband, who had been impeached and removed from the same 
office, advised her to do. The worst feature of her official career, how- 
ever, was in pardoning some 3,595 criminals. Her husband had not 
equalled that, but the two had made the “clemency” mark total to about 
or above the 5,000 mark. Whether the convicts were murderers, or guilty 
of lesser crimes of felony, seemed to make little difference. It is an 
astounding record and without excuse. 





And now it seems that, by a flaw in our own New Jersey laws, it 
looks as if over a hundred of those in our State Prison serving life terms 
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as murderers may be released at times more or less short. Such, at least, 
is the opinion of Attorney-General Katzenbach, to whom was referred the 
construction of section 205 of the Charities and Corrections Act of 1918. 
(L. 1918, p. 343, at p. 355). Clearly the provision should not have been 
placed in that Act, but in the Criminal Procedure Act, where it might have 
been discovered before, but it is a bad provision. Under this section, 
with the commutation for which it provides, life term prisoners, with 
no marks against their prison record, can be released after serving ten 
years and nine months. Calculations received from the prison show that 
the commutation on a fifteen-year term is 1,553 days, on a twenty-year 
term 2,244 days, and on a thirty-year term 3,900 days. In other words a 
life termer, with a good behavior record, would be released after serving 
3,922 days, a twenty-year man after serving 5,056 days, and a thirty-year 
man after serving 7,050 days. As the maximum penalty for second degree 
murder is thirty years it would result that the second degree man might 
serve nearly twice as long as the first degree murderer. There seems to 
be no way to correct this anomaly now, unless a test of the section is made 
in the Supreme Court, which might possibly agree that it is not, constitu- 
tionally, a proper part of the Act. Otherwise the condition can only be 
corrected for the future by the passage of an Act repealing the indeter- 
minate sentence law and restoring the old straight sentence. It is a queer 
state of affairs. The public is asking for stronger sentences and greater 
punishments, and yet by somebody’s fault the door may be opened to an 
early release of criminals already convicted! 





In connection with this general subject of crimes, a Committee of 
the Legislature to consider new legislation for the punishment of crimin- 
als appears to have made a report to the effect that none is needed, but 
that the real need is for more speedy administration and certainty of pun- 
ishment. The report was presented by Senator William B. Mackay of Ber- 
gen County, and says that the crime problem is divided into two parts, 
the apprehension of criminals and their punishment. Apprehension was 
not within the province of such a committee to consider, as that is an ad- 
ministrative problem to be dealt with by the Legislative and Executive 
branches. It then holds that habityal offenders should be prevented from 
escaping speedy punishment by long-drawn-out appeals while at liberty on 
bail. To meet this situation, the Committee made the following recom- 
mendations : 


“Every writ of error sued out to review a criminal case shall be 
brought on for argument at the next term of the Court thereafter to 
which the writ is returnable, and in the event of the failure to prose- 
cute the writ of error at the term at which it is returnable or on the open- 
ing day of the next term thereafter the writ shall be dismissed unless the 
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Appellate Court shall continue the same after notice to the Prosecutor 
of the Pleas on motion in open Court and for good cause shown. In all 
criminal cases it shall be the duty of the trial Court within thirty days 
after the rendition of a verdict of gu.lty to impose sentence upon the de- 
fendant.” 


It is further proposed to forbid bail during appeal ex- 
cept on permission of the trial Judge. The Committee recommended 
that the Rules of the Supreme Court be changed as follows: 


“Hereafter the civil list and the criminal list shall be printed sep- 
arately. All criminal cases will be heard on the Monday following the 
opening of the term, and all civil cases which remain unargued shall not 
be heard until the hearings on the criminal list are completed. The sep- 
aration of the criminal list from the civil list will enable the Court to 
deal with the criminal appeals more speedily.” 


As far as it goes the report is good. But does it-go far enough? 





There seems not to be a general knowledge among our permanently 
located citizens that, by an Act of 1926 (Chapter 328), there may be per- 
manent registration. The law is such a sane one that it is surprising 
to learn that, before it has really been tried, one of our legislators hopes 
to repeal it at this session of the Legislature. The law has long been 
needed, and we have often wondered why this particular boon to well- 
known voters has never been included in previous election statutes. It 
applies now only to municipalities of over 15,000. It is to be hoped 
that the Bar generally will spread the news of this law to their clients 
and friends, as, to many citizens, it must advantage them in more ways 
than one. 





Between the United States Senate’s rule, which enables one member 
to block all legislation at his will, and the rule of “Senate courtesy” adopted 
by the Senate of New Jersey, there is little to choose. Both savor of 
medieval times and not of the Twentieth century. As to the United 
States Senate, Vice-President Dawes and the people of this country will 
require a change some day. It must come. Absurdities of such a kind can- 
not last forever. And so, some day, there will be a change in the “cour- 
tesy of the Senate” in this State when the Governor sends in nominations. 
Such a case as that of the proposed Prosecutor, Mr. Smith, of Warren 
county, fairly accentuates the—we are nearly calling it the public immoral- 
ity, at least the—unbusiness-like method of pronouncing on the appointee’s 
fitness. We do not know whether Mr. Smith is the best man possible to 
obtain in that county for the office of Prosecutor or not. Assuming he 
is, he should have been confirmed regardless of being “personally” (which 
in this case seems to mean politically) obnoxious to the Warren Senator 
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or not. It is a high, an important office. The public concern has no 
just reason to care whether he has been favorable to one side or another 
in party factional fights there. It is, as we hold—and we are sure we 
are right from a State and from a fair and sound public standpoint— 
the duty of our and of any State or Federal legislative body to whom Ex- 
ecutive appointments are sent, not to depend on any one man’s personal 
feelings as to disapproval, but to investigate and see if the appointee is 
honest and fully capable, so as to make it certain he would serve the pub- 
lic justly, regardless of his views on minor questions. If that is not the 
case, his appointment should then be turned down, even regardless of 
the Governor, but the investigation should be had, and time enough should 
be given for it. No one man is quite as big as a Legislative judicial body, 
although the pernicious custom to which we allude makes him such. 





ZONING—EMINENT DOMAIN VERSUS POLICE POWER 


In this concluding number of four articles upon zoning, and the 
proposed Constitutional Amendments relating thereto, it is assumed that 
the preceding articles have been read. 

It has been pointed out that recourse to the police power in zoning 
is limited to those situations where the taking is necessary to prevent 
actual and substantial injury to the health, safety, morals, or general 
welfare of the public. The justification for the taking without com- 
pensation rests upon the right of the public to self-protection. Property 
owners cannot justly be deprived of property rights without compensa- 
tion unless the intended or threatened use is, in fact, injurious to the 
public, and are entitled to protection against encroachment or limitation 
beyond the point of necessity; and, even if we consider the Courts of 
this State ultra-conservative, the fact is that the lines have been pretty 
definitely drawn, and that the field for zoning under the police power 
has been very much circumscribed. 

When, however, the subject is approached from the side of eminent 
domain a totally different aspect presents itself. On the one hand there 
will be much less opposition from property owners if property taken is 
paid for, and, on the other hand, our Courts are likely to be far more 
liberal in upholding a legislative defifiition of a public “use” if the legis- 
lation provides for just compensation to the owner. 


“The Courts must determine whether the use is of a public nature, 
but under what circumstances it is wise to exercise the right of eminent 
domain is purely a matter for legislative discretion. If the use is a public 
one the legislative authority over the subject, and the extent to which it 
shall exercise that authority, cannot be supervised by judicial inquiry.” 
Olmstead v. Prop. Morris Aqueduct, 47 N. J. L. 311-329 (E. & A.). 
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“If the sequestration of the property of A will, to a material extent, 
be serviceable to the public at large, whether such sequestration shall take 
place must be committed, as a pure matter of discretion, to the Legisla- 
ture, provided such discretion be exercised in good faith.” Tidewater 


Co. v. Coster, 18 N. J. E. 518-523 (E. & A.). 


It is not urged that all recourse to the police power should be aban- 
doned. On the contrary such recourse should be had so far as is prac- 
ticable. But by having further recourse to the right of eminent domain 
the field for zoning is very much enlarged, as may be illustrated by the 
following hypothetical cases: 

1. An outlying tract is suitable for residential development. But 
the erection of a gas holder, of a manufacturing establishment, of a 
public garage, or of a tenement house, may not be prohibited because, in 
that location and at that time, such would not be injurious to the public 
health, safety, or morals. 

Such district, or tract, or zone is, therefore, more or less at the mercy 
of individual lot owners, and a single filling-station, or wayside market, 
or road-house, or tenement may adversely affect values for a thousand 
feet in each direction, and the police power affords no protection. 

But under the right of eminent domain the municipality may pur- 
chase or condemn an estate for years—twenty, or thirty, or any other 
number deemed reasonable and advantageous—in all the “uses” of the 
tract, or zone, having a public utility, except, for example, its use for resi- 
dential purposes of a prescribed character. 

Nor would such purchase, in all probability, entail any considerable 
burden upon the municipality, for assessments for the “special benefits” 
given to that and adjoining properties, by such restrictions, would reduce 
by so much the cost to the municipality. 

2. It is deemed to be to the public interest to confine business with- 
in certain prescribed limits. This is one of the most difficult of zoning 
problems. Whether the lines be drawn within blocks or at the ends of 
blocks the immediately adjoining lots feel the depressing effect of their 
exclusion. 

On a particular street, and in a particular block, for example, the end 
lot in the business zone may be worth $1,000 per front foot. The imme- 
diately adjoining lot may, for a business use, be worth $950 per front 
foot, but as a residence lot it may be valueless. Its market value, if its 
exclusion depends upon the discretion, or whim, of the governing body 
under the police power, is a fluctuating and speculative value resting upon 
the possibility or probability of its being transferred to the business zone 
within some more or less remote period of time. 

But if the “use” of the lot is purchased or condemned by the muni- 
cipality under the right of eminent domain, the lot immediately acquires 
a proper and stable value. The “use” being restricted for a fixed and 
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definite period—say for one, or two, or five years—the owner is com- 
pensated for the intermediate loss of the “use,” and has the assurance that 
at the end of the period his lot may be utilized for business purposes, 
or he will be compensated for such further restriction as may then be 
imposed, based upon the then value of the “use.” 

And here, again, the cost to the municipality is likely to be only 
nominal. A “just compensation” is not the difference in the value of the 
lot for business and residential purposes, but is the actual value of the 
“use’ for business purposes for the prescribed period, under the then 
existing conditions. It is clear that if the lot is so far removed from 
the business section that its exclusion from the business zone is justified, 
the value of a business use must be comparatively trifling. If the value 
is more than nominal then, certainly, the exclusion is unjustifiable or its 
utility to the public will justify the payment of that “just compensation” 
which the Constitution requires. 

Moreover, there may be “special benefits” to adjoining owners, result- 
ing from the limitation of competition, which will support an assessment 
of a part, or all, of the cost upon such owners. 

There is, also, another phase of the issue which should not be over- 
looked. 

Restrictions based upon the police power are subject to change at the 
discretion, or perhaps caprice, of the governing body—subject, of course, 
to a Court review, which may be both expensive and prolonged. Restric- 
tions imposed in December may be removed or substantially modified in 
January through the influence of new members of the Council; appeals 
to the Board of Adjustment give opportunity for favoritism, and invite the 
pressure of political “pull” or personal friendship; and foreknowledge of 
impending changes may give an unconscionable advantage to the informed. 

That the assertion that the police power may be misused is not 
fanciful is illustrated in the case of Dobbins v. Los Angeles, 195 U S. 
233, 49 L. Ed. 169. The City Council of Los Angeles, in August of a 
certain year, passed an ordinance delimiting a district, or zone, within 
which all gas plants must be located. The then existing gas plant was 
located within that zone. In September of the same year the plaintiff 
began the erection of a new, and gompeting, gas plant within the same 
zone. In November of the same year the City Council passed a further 
ordinance so changing the boundaries of the zone v-ithin which gas plants 
must be located as to exclude the new plant, and forcibly stopped further 
work upon the new plant. In holding that the City Council, in thus 
changing the boundaries of the zone in question, had exceeded its au- 
thority under the police power, the Court intimated that the Council had 
apparently been actuated by an intent to perpetuate the monopoly of the 
existing gas company. 
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These incentives to irregularities—or worse—largely disappear when 
the issue is one of values determinable by appraisal properly protected 
by right of review. 

The objection that zoning under the right of eminent domain would 
be expensive and unduly burdensome to the zoned municipalities is il- 
logical and without merit. If the depreciation in the values of properties 
adversely affected is so small that the owners of such properties can carry 
the burden unaided, as they must under the police power, then, certainly, 
the municipality at large must be able to carry that same burden without 
injurious consequences. The larger the group over which the loss is dis- 
tributed the less the burden upon each individual. 

Furthermore, if, in fact, zoning is of advantage to the municipality, 
there can be no net “burden” upon a balancing of income and outgo, be- 
cause the entire justification for zoning is the great accretion to values 
which, it is alleged, zoning adds. To assert that zoning under eminent 
domain will be burdensome is to deny that zoning is worth while. 

So far as the situation in this State is concerned there is little com- 
fort to be found in the decision of the United States Supreme Court in 
Euclid v. Ambler Realty Company, handed down on November 22, last. 
In that case the Realty Company brought an equity action to enjoin the 
Council of the Village of Euclid, Ohio, from enforcing, against the prop- 
erty of the complainants, “any” of the provisions of the local zoning or- 
dinance, and to have the ordinance, in its entirety, declared null and void. 
297 Fed. Rep. 307. 

Upon appeal the Supreme Court declined to grant the injunction, or 
to set aside the ordinance in question, upon substantially the same ground 
taken by the New Jersey Supreme Court in Cliffside Park Realty Co. v. 
Cliffside Park (affirmed on opinion below, 96 N. J. L. 278), where Mr. 
Justice Parker, refusing to set aside either the Zoning Act or the ordi- 
nance as a whole, said: 


“Prosecutors allege that the marketability of their land is 
seriously affected by the restriction of said land to uses not forbidden 
: . They claim that the Act is unconstitutional as authorizing an im- 
proper limit for the use of their property, and that the ordinance itself 
goes beyond the authority of the statute and of any other legislation ap- 
plicable in the premises. I do not think the Act itself is unconstitutional 
in toto, as it is, in fact at least, plainly passed as an exercise of the legiti- 
mate police power, for it says the regulations authorized ‘shall be de- 
signed to promote the public health, safety, and general welfare.’ There 
can be no question about the validity of reesonable regulations touching 
the public health or safety. ‘General Welfare’ is a broad phrase and per- 
haps would include matters not properly within the scope of the — 
power, but no doubt includes some that are within that scope. ; 
Coming to the ordinance itself I do not see how it is to be set aside in 
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toto because certain parts of it may be invalid. . . . . So far as I can 
gather from the brief for prosecutors the attempt is to have the whole 
ordinance declared invalid. I am clear that, like the statute, it is not in- 
valid in toto.” 


Turning, now, to the opinion of the United States Supreme Court in 
the Euclid case, we find substantially the same position taken, as appears 
from the following excerpts: 


“The effect of the allegations of the bill is that the ordinance of its 
own force operates greatly to reduce the value of appellee’s lands and 
destroy their marketability for industrial, commercial and _ residential 
uses ; and the attack is directed, not against any specific provision or pro- 
visions, but against the ordinance as an entirety. Assuming the premises, 
the existence and maintenance of the ordinance, in effect, constitutes a 
present invasion of appellee’s property rights and a threat to continue 
it. . . . . The ordinance now under review, and all similar laws and 
regulations, must find their justification in some aspect of the police 
power, asserted for the public welfare. . . . . It is true that when, if 
ever, the provisions set forth in the ordinance in tedious and minute detail 
come to be concretely applied to particular premises, including those of 
the appellee, or to particular conditions, or to be considered in connection 
with specific complaints, some of them, or even many of them, may be 
found to be clearly arbitrary and unreasonable. . . . In respect of 
provisions of which specific complaint is not made it cannot be said that 
the land owner has suffered or is threatened with an injury which en- 
titles him to challenge their constitutionality. . . . . The relief sought 
here is an injunction against the enforcement of any of the restrictions, 
limitations or conditions of the ordinance. And the gravamen of the 
complaint is that a portion of the land of the appellee cannot be sold for 
certain enumerated uses because of the general and broad restraints of 
the ordinance. What would be the effect of a restraint imposed by one 
or more of the innumerable provisions of the ordinance, considered 
apart, upon the value or marketability of the lands is neither disclosed by 
the bill nor by the evidence, and we are afforded no basis, apart from 
mere speculation, upon which to rest a conclusion that it or they would 
have any appreciable effect upon those matters. . . . . In the realm 
of constitutional law, especially, this Court has perceived the embarrass- 
ment which is likely to result from an attempt to formulate rules or de- 
cide questions beyond the necessities of the immediate issue. It has pre- 
ferred to follow the method ofa gradual approach to the general by a 
systematically guarded application and extension of constitutional princi- 
ples to particular cases as they arise, rather than by out-of-hand attempts 
to establish general rules to which future cases must be fitted.” 


Nor is it probable that appeals from decisions of our State Courts 
to the United States Supreme Court, in the very limited field for such 
appeals, would essentially change conditions in this State. Where no 
Federal question is involved the Courts of the United States will adopt 
and follow the decisions of the Courts of this State in construing its Con- 
stitution, laws and ordinances; and where a Federal question is involved 
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the United States Supreme Court will accept the construction given by 
the appellate Courts of this State in judging whether a statute, or ordin- 
ance, or particular application of statute or ordinance, conflicts with the 
Federal Constitution. (Mo. Pac. R. R. Co. v. Neb., 164 U. S. 403, 41 
L. Ed. 489-494; Fallbrook Irrig. Dist. v. Bradley, 164 U. S. 112, 41 L. 
Ed. 369-387). 

Perhaps, in trying to get everything for nothing, we are in danger 
of losing the most vital element in zoning, which is such present con- 
trol of future conditions as will bring the situation within the police 
power when the time comes for its proper application. It might be worth 
while to give eminent domain a trial, rather than to make the present 
situation more difficult by adding a further incentive to litigation. The 
proposed Constitutional Amendment, if adopted, can have no other imme- 
diate result than the re-trial of issues already decided. 

I commend to the thoughtful consideration of the Legislature and the 
laity these words of Mr. Justice Brewer, of the United States Supreme 


Court: 


“There is not only justice, but wisdom in this rule, that when a 
lawful use is by statute made unlawful and forbidden, and its value 
destroyed, the public shall make compensation to the individual.” 

Westfield, N. J., Jan., 1923. E. A. MERRILL. 





IN RE FAITOUTE WILL 





Will—Probate—Family Conditions—Resultant Effects—Conclusions on Appeal 
(Orphans’ Court, Essex County, Jan. 27, 1927) 
In the matter of the last will of Mary E. Faitoute. 
probate. 
Mr. Alfred F. Skinner for Appellant. 
Mr. Louis Hood for Respondent. 


FLANNAGAN, J.: This is an appeal from the probate of the will 
of Mary E. Faitoute. The case has been presented on both sides, with 
great skill and tireless industry and patience. Over 2,000 pages of testi- 
mony have been taken and elaborate briefs of some 100 pages submitted 
on each side. 

The will was made in 1922. It leaves a large part of the estate 
to a cousin of testatrix, Miss Porter and only a life interest in a one-third 
part of the residuary estate to her son, an only child, who is the appellant. 

The ground of the appeal is lack of testamentary capacity. The med- 
ical experts for the appellant concede that the testatrix, when she made 
her will, could realize the amount of her estate and comprehend the natural 
objects of her bounty, but the contention of the appellant is that she was 
subject to transient or fixed delusions of poisoning and persecution, which 
rendered her incapable of “correlating” the two. 


On appeal from 
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that the mother and son take up separate residences, but the mother said 
there was some obstacle to this, and it is now clear from the evidence, 
and she doubtless felt, that if she had undertaken to insist upon her son 
and his family leaving the house a claim that she was only a moral or 
legal trustee of the title would have been set up. 

Mr. Campbell prepared three wills for testatrix, one in 1916, one in 
1920 and the third one (now contested) in 1922. In the last two of 
these she treated her son in the same manner, curtailing his share below 
that which would ordinarily be given by a mother to her only son. It 
is claimed that at the time these last two wills were executed, and espe- 
cially the one in 1922, she was under a delusion of contemplated poisoning, 
either by Mrs. Faitoute, Jr., or Mrs. Zeller, the cook, or both. Mr. 
Campbell called her attention to the unusual character of her testimentary 
treatment of her son and argued with her in opposition thereto. She gave 
reasons for her attitude towards her son and was strong in her com- 
plaints against her daughter-in-law. The reasons given were those nat- 
ural to arise out of such a situation as existed. To use Mr. Campbell’s 
expressions, she had “many grievances”—“little things’”—‘‘pin pricks” 
—it was “only as a bulk you could appreciate the effect it had upon 
her.” Yet through all these outpourings no mention was ever made by 
her to Mr. Campbell at any time of any fear of poison in connection 
with her daughter-in-law or anyone else. 

Testatrix was, during all these later years, very prominent in the 
Newark Female Charitable Society, presiding at meetings, playing the 
piano and taking a prominent part. She was on most friendly terms with 
her associates, of many years standing in this work. Yet she gave, in 
her relations with them, no intimation of any delusion of poisoning or of 
any delusion of weakness of mind whatever. 

A voluminous package of letters by testatrix is submitted, and in 
none of them is there any intimation of any such delusion or of any 
mental unsoundness. 

Notwithstanding the alleged delusion of poisoning, testatrix con- 
tinued to eat at the same table with the rest of the family, and from 
time to time to partake of food prépared by Mrs. Faitoute, Jr., and by 
Mrs. Zeller. I am not able to reconcile this with the degree of intelli- 
gence which she manifested in her charitable work, in her said cor- 
respondence and elsewhere, except on the theory that no such delusion 
existed. 

I am unable to believe that testatrix had any genuine delusion of 
poison. I am of opinion that the testimony on that subject is colored 
and exaggerated, and that her expressions amounted to no more that 
complaints of fear of those injurious and poisonous substances which oc- 
casionally are found in food. It is, perhaps, true that testatrix’s attitude 
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in that connection was not altogether bona fide and was persisted in, in 
a spirit of perverseness and antagonism, but this was all on a par with 
the relationship which had grown up between other members of the 
household and herself. 

Neither do I find that any delusion of persecution existed as is 
claimed by appellant. The indications of such alleged delusions are, as 
claimed by counsel, substantially as follows: She spoke bitterly of her 
daughter-in-law ; demanded of her son that he choose between his wife 
and his mother; she tried to turn her grandchildren against their parents 
and, when her son refused to support her in her complaints about the 
wife and rebuked her for trying to turn the children against their parents, 
she refused to speak to him and kept up that attitude to the end; she 
complained frequently of the food supplied; she complained of her 
daughter-in-law as a poor housekeeper and poor cook; she complained 
she was treated unkindly by her son and his wife and that she felt that 
her son and her daughter-in-law and generally the entire household were 
a against her; she felt a bitterness toward her son and his wife which fell 
i little, if any, short of hatred. 

Such of these things as I find to have existed are but natural out- 
+ @ croppings from the characteristics of the parties, their mutual antagon- 
isms and the circumstances surrounding them. They may have been un- 
just and unreasonable but they are not manifestations of insanity or of 
FS an insane delusion. 
% It is further claimed that testatrix was subject to certain hallucina- 
tions, to wit, “that she heard people walk on the stairs or try to open the 
window ; that she went to the telephone and would carry on a conversa- 
tion without having been called and without calling any one; that she 
said ‘Good-bye’ on going in the house when there was no one to say 
‘Good-bye’ to.” Assuming, without deciding, that there were such 
hallucinations, they did not relate to testatrix’s son, who is the object of 
her bounty and would not affect her inclinations towards him. 

I conclude that the case was not one of testamentary incapacity, but 
was one of those unfortunate instances of incompatibility of temper and 
) circumstance where affection was, over a prolonged period, turned by 
, jealousy, petty controversies, perversity, inconsideration and lack of tact, 
into hate, or near hate. 

On the whole case I find that the will was properly admitted to pro- 
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regard to the proper equipment of the cars of the respondent with life 
guards. It appeared at that time that the respondent’s cars were not 
properly equipped and the Company agreed to equip nine, or one-half of 
the cars operated by the summer of 1924 and the remainder in the sum- 
mer of 1925. 

It appears that, while the respondent lived up to this agreement, 
nevertheless it has since been frequently noted that a number of the life 
guards were not being maintained in proper operating condition, and 
several instances were noted where the cars were not provided with life 
guards. This was due largely to the condition of certain of the streets 
over which the cars operated, in that there was no paving and the dirt 
was thrown up in heaps between the rails by passing trucks and other 
vehicles, thus presenting obstructions to the life guards, which in turn 
were continually being damaged. It was suggested to the respondent 
by the Board’s Inspector that pilots be substituted for life guards and the 
respondent agreed. However, up to the present time this substitution has 
been limited to but one car, and during the past summer and even within 
the past month cars have been observed in operation not equipped with 
either life guards or pilots, and in other instances the life guards were 
inoperative. 

The respondent stated that it had been decided to equip all the cars 
with pilots; that the necessary material was on hand; but that the work 
had been delayed owing to the fact that the Company’s full force had 
been compelled to devote their entire time to the general maintenance of 
cars, including life guards, and the financial condition of the Company 
was such that it had not been in position to employ additional labor to 
install pilots. It was stated, further, that this work would, however, be 
undertaken immediately and would be completed not later than May Ist, 
1927. 

The matter of the operation with one man of cars not properly 
equipped for such service was another subject of complaint. It appears 
to be the practice of the respondent to operate during the early spring 
and fall months three cars each with but one man, and during the entire 
winter the respondent operates one car in the same manner. These cars 
are of the ordinary type, such as are usually operated with two men. 
This matter was brought to the attention of the respondent in the spring 
of 1926. The respondent requested an extension of time in which to 
carry out this recommendation, particularly in view of the fact that the 
one-man cars were operated only during the seasons of light traffic, two- 
man cars being operated during the summer season. This permission was 
granted for the current season, but it has been found that the respondent 
continued and still continues to operate a car with one man without the 
required alterations having been made. 
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The representative for the respondent stated that the material for 
making these alterations had been delivered and the work could be com- 
pleted not later than May Ist, 1927. 

The Board finds and determines, therefore, that the Ocean City 
Electric Railroad Company does not maintain safe, adequate and proper 
service in that it has cars in regular service which are not properly 
equipped with life guards or pilots in proper operating condition. The 
Board further finds and determines that the Ocean City Electric Railroad 
Company is operating cars with one man which are not properly designed 
for one-man service, and is therefore not furnishing safe and proper ser- 
vice to the public. 

The Board will, therefore, issue an order directing the Ocean City 
Electric Railroad Company to properly equip all cars operated by it. 





PUBLIC SERVICE RAILWAY CO. v. MAYR, ETC. 





(Board of Public Utility Commissioners, Nov. 10, 1926) 
Auto Bus Service—Public Convenience—Rescinding of Prior Order 

In the matter of the Complaints of the Public Service Railway Co. 
and the Erie Railroad Co. against Richard Mayr, alleging illegal opera- 
tion of buses between Nutley and Journal Square, Jersey City; and in 
the matter of the application of Richard Mayr for approval of local con- 
sents to operate three auto buses on the Nutley-Journal Square route be- 
tween and including Nutley and Journal Square, Jersey City. 

Mr. George L. Record for Petitioner. 

Mr. Duane E. Minard for Erie Railroad Company. 

Mr. J. Harry Hull for Town of Nutley. 

Mr. Charles Hershenstein for City of Jersey City. 

Mr. J. B. Brown for Town of Belleville. 

Mr. Ralph Messano for Jersey City-Lyndhurst Bus Co. 

Mr. Arthur T. Warner for Public Service Transportation Co. 


THE BOARD: The Board on July Ist of this year filed a decision 
following hearing of complaints of Public Service Railway Company and 
Erie Railroad Company alleging that Richard Mayr was operating auto 
buses between Nutley and Journal Square, Jersey City, without approval 
by this Board of local consents for such operation and in violation of law. 
(See N. J. Law Journal, Oct., 1926, p. 311). 

The decision dealt also with an application of Mayr for approval of 
local consent given for the operation. 

Upon agreement by the petitioner not to pick up or discharge passen- 
sengers upon certain parts of the route, which were competitive with the 
Public Service Railway Company, that Company withdrew its objection 
to the Board’s approval of the consents. Similar action was taken by the 
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Jersey City-Lyndhurst Bus Company upon an agreement not to transact 
business between certain points served by that Company. The issue, 
therefore, became limited to one between the Erie Railroad Company and 
the petitioner. The Board, upon the record of the hearings, held opera- 
tion by petitioner of the buses would be directly in competition with the 
Erie Railroad Company and would eventually have a serious effect upon 
the revenue and traffic of the railroad. 

The Board held further that the operation of the buses was illegal ; 
that the local permits to operate should not be approved, and issued an 
order directing Mayr to stop operating buses, it appearing three buses 
had been in operation since May 1, 1926. , 

Shortly after this Mayr filed a petition for rehearing. The applica- 
tion was amended, changing the route in Nutley and Belleville; it being 
claimed by the petitioner that the route as changed would not infringe 
unduly on the business of the Erie Railroad Company. This claim is dis- 
puted by the Company. 

Counsel for Jersey City, Nutley and Belleville appeared before the 
Board in support of the application and asked reconsideration of the 
Board’s order, stating the public would be greatly inconvenienced by the 
discontinuance of the buses. The case has been reheard as requested 
and much additional testimony has been submitted. 

The route over which the petitioner now seeks to operate the buses 
is as follows: Starting at Vreeland avenue and Franklin avenue, Nutley, 
thence along Franklin avenue to Center street, Nutley, thence along Cen- 
ter street, Nutley, to Union avenue, Nutley, along Union avenue, Nutley, 
through Belleville, N. J., to Holmes street, Belleville, thence along Holmes 
street, Belleville, to Washington avenue, to Rutgers street, thence along 
Rutgers street over the Rutgers street bridge to Belleville turnpike, 
Kearny, thence along Belleville turnpike to Lincoln Highway, to Newark 
avenue, Jersey City, along Newark avenue to Tonnelle avenue, along 
Tonnelle avenue to Hudson County boulevard, along Hudson County 
boulevard to Journal Square, Jersey City. 

The route is approximately nine and one-half miles in length and 
parallels the tracks of the Public Service Railway Company on Frank- 
lin avenue and Center street, Nutley,Sand on Washington avenue, Belle- 
ville, between Holmes street and Rutgers street, and on the Lincoln 
Highway and Newark avenue to the intersection of Lincoln Highway and 
Tonnelle avenue, Jersey City. 

After the determination by the Board and during the pendency of 
the rehearing the applicant continued the operation of his buses. Counsel 
for the Erie Railroad Company contends that such operation by the ap- 
plicant was illegal and in violation of the Board’s previous determination, 
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and urged this as one of his reasons for denial of the application. During 
the pendency of the rehearing the Board, in its discretion, did not deem 
it necessary to bring an independent action to prevent the operation of the 
buses, but deferred that question until the final determination of the case. 
Under the statute there was available to the Erie Railroad Company the 
right to bring independent action to enforce the Board’s order if it saw fit 
to do so. No such action was brought and the Board does not consider 
that continued operation precludes consideration of the question whether 
the operation is necessary and proper for the public convenience. 

It was represented by the municipalities that discontinuance of 
operation would result in serious public inconvenience. 

The statute (Chapter 144, P. L. 1926) provides that “any proceed- 
ing to prevent any person from operating any auto bus without a valid 
consent for such operation may be instituted by any public utility, the 
business and revenues of which are adversely affected thereby.” No such 
proceeding was instituted by the railroad company and the operation, 
though without legal authority therefor, has been continued. 

In its decision previously filed the Board stated: “It is apparent 
from the testimony that there is no community of interest between Nutley 
and Journal Square, Jersey City, but that the real community of interest 
is between Nutley and New York, which is now served by the Erie Rail- 
road Company, an established transportation facility.” 

The testimony on rehearing confirms this. The opposition of the 
Erie Railroad Company appears to be based not on a diversion of travel 
from its trains of passengers travelling to and from Journal Square, but 
passengers travelling to and from New York. Passengers from Nutley 
and intervening stations travel by train to the Erie Terminal in Jersey 
City and continue their journeys by boat or by trains of the Hudson & 
Manhattan Railroad to New York. Passengers by bus to Journal Square 
continue their journeys by the Hudson & Manhattan Railroad to New 
York. 

It is apparent that the passengers going to and from New York form 
the bulk of the travel both by Erie trains and petitioner’s buses. 

It is contended by counsel for the Town of Nutley that the question 
involved is one of transportation in interstate commerce and that the 
Board is without authority to prohibit it. The buses, however, begin 
and end their trips in the State. They come within the legal definition 
of a motor bus, operation of which is unlawful without local licenses ap- 
proved by the Board. 

In the Board’s opinion the fact that passengers apparently use buses 
as a means of travel to and from the station of a railroad company, which 
transports them in interstate commerce, does not relieve the Board of the 
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duty imposed upon it by the law of the State to determine whether the 
local privileges granted for the operation are necessary and proper for 
the public convenience and properly conserve the public interests. Coun- 
sel for the Erie Railroad Company refers to the Transportation Act, 
amending Section 13 of the Interstate Commerce Act, and contends that 
the issuance of a certificate of convenience and necessity to a competing 
carrier is a “regulation” within the meaning of the Act; that if this 
diminishes the revenue of an interstate carrier it discriminates against 
interstate commerce in violation of the Act, and that “The Transportation 
Act is the law of the land, superior in authority to the Acts of the Legis- 
lature, and everyone is bound to obey it, including this Board.” The 
Board does not agree with this construction of the Transportation Act. 

It is contended by the Railroad Company that it furnishes adequate 
passenger train service between Nutley, intervening stations and Jersey 
City; that the operation of the buses diverts passengers from the rail- 
road in unnecessary and uneconmic competition with it, which results in 
loss of revenue; that protection of the railroad against such competition is 
in accordance with well-defined principles of regulation and wise public 
policy. The petitioner, on the other hand, contends that the buses af- 
ford transportation to a large number of passengers who have not been 
diverted from the Erie; that the bus route is so planned as to afford 
transportation to many who, if they used the Erie, would necessarily 
travel considerable distances to the station; that the passenger train 
schedules show long gaps which do not exist in the bus schedule and that 
the buses afford a service, the convenience and importance of which 
should be regarded as paramount in considering the objections of the 
railroad. 

Due to the change in route as applied for, the buses would operate 
as follows: [Distances from nearest point to R. R. station are here given, 
running from 1,300 to 1,700 feet]. 

Witnesses appearing on behalf of the petitioner urged the granting 
of the application and criticised the infrequency of the train service af- 
forded by the Erie Railroad during the non-rush hour period of the day. 
In answer to this the Railroad Company in its Counsel’s brief contends 
that: « 

“The complaints of train service were all extremely individual and 
so conflicting as to given trains as to demonstrate the impossibility of 
ever finding a schedule that would meet the individual convenience of 
each critic. . . . . The present schedule accommodates the larger 
number of passengers—that is why the particular schedule issued (p. 240, 
R. H.) and the present service on the Newark Branch has proven to be 
adequate for Belleville and Nutley, as well as all stations on the branch 


(p. 245 R. H.) and the trains operated have adequate carrying capacity 
(p. 239 R. H.), notwithstanding the gaps complained of (pp. 254, 256 
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R. H.). If there is no demand for more trains, why should the Company 
operate them (pp. 256 R. H.)? Of what significance are gaps of two or 
three hours during the lull of the midday travel if there are no, or insuf- 
ficient passengers to patronize intermediate trains? Mr. Kelly testified 
that if additional trains are shown to be necessary he would operate them 


(p. 256 R. H.).” 

Using Erie Railroad Company’s Exhibit R-9 and Exhibit P-4 R. H., 
submitted by the petitioner, the Board has made a comparative statement 
indicating the gains or losses of the Erie Railroad from its five stations, 
viz., Nutley, Essex, Belleville, Walnut street, Nutley, and Franklin ave- 
nue, Nutley. This comparative statement is attached hereto and marked 
Exhibit “A.” 

This exhibit indicates that the net losses of the railroad, comparing 
1925 with 1926, are $3,553.37, whereas the receipts for the bus line for 
the corresponding four months, viz., May, June, July and August, is 
$12,975.25. The difference in this so-called loss of the railroad and the 
bus receipts is $9,421.88. It is alleged by the Railroad Company that 
this difference would constitute the normal increase in traffic which the 
railroad would receive if the bus line was not in existence. The Board 
is of the opinion that this difference would indicate a demand for bus 
service by persons who are not served by the railroad. 

It appears, in fact, that the increases in population of the communi- 
ties served have not resulted in proportionate increases in patronage of 
the railroad during the non-rush hours. Prior to the beginning of bus 
operation, and for some years, fewer trains have been operated than in 
the past when the population was considerably smaller, and counsel for 
the Railroad Company states that there has never been a request made 
to increase the service by putting back any of those trains. The absence 
of such request in the face of an increasing population, tributary to the 
railroad stations, may have resulted from the use of privately-owned 
automobiles and other transportation facilities. 

Much stress is laid by the objector on the public policy involved in 
the protection of a railroad company against competition. The principle 
that a public utility affording reasonably adequate service should not be 
subject to competition which would result in economic loss and be detri- 
mental eventually to the public interest has been frequently upheld by this 
Board. In upholding this principle, it has been necessary at times to 
hold that the convenience of the few should yield to the interests of the 
many, for whom the conservation of the plant and business of the exist- 
ing utility was of greater importance. But no rules can be laid down 
with respect to this which would be applicable to every case before the 
Board. The conditions in each case must be given due consideration. 

It appears from Exhibit “A” attached hereto that the revenues of 
the buses along the proposed route are about three and one-half times 
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the losses incurred by the railroad during the bus operation. This in- 
dicates that the proposed route supplies a public demand for transporta- 
tion served only in a small part by the Railroad Company, and shows 
that public necessity and convenience require the operation of transporta- 
tion facilities along the applicant’s route. The proposed change of route 
by the applicant, as heretofore indicated, removes the bus route some dis- 
tances away from the railroad stations. This will further tend to diminish 
the possibility of the route being competitive with the service furnished 
by the railroad. 

Upon further consideration of the record of the previous hearing 
and the additional testimony submitted, the Board finds and determines 
that the municipal consents granted to operate three buses by Richard 
Mayr on the Nutley-Journal Square route between and including Nutley 
and Journal Square, Jersey City, subject to certain restrictions herein- 
after set forth, are necessary and proper for the public convenience and 
properly conserve the public interest, and approves the said consents upon 
the following conditions: 

1. That the operators of said buses shall not pick up or discharge 
passengers who begin and end their trips between Journal Square, Jersey 
City, and the intersection of Passaic River bridge and Rutgers street, 
Belleville, New Jersey. 2. That the operators of said buses shall not pick 
up or discharge passengers who begin and end their trips between the 
Nutley terminal and the Passaic River bridge, Belleville, New Jersey. 
3. That said approval shall be subject to such rules, regulations or con- 
ditions now in force and as the Board may hereafter impose. 4. That 
said approval shall be revocable for violation of the Board’s rules, regu- 
lations or conditions or for other good cause. 5. That all State laws and 
municipal regulations must be fully complied with before these permits 
become effective. 6. That the rate of fare charged by the petitioner shall 
not be changed without the approval of this Board. The Board’s order 
to cease operation, dated July Ist, 1926, is hereby ordered revoked. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 


In re Del., Lack. & Westerh R. R. Co.—Application to discontinue 
service of certain passenger trains between Dover and Chester on the 
Chester Branch, because such trains had not been patronized to any ap- 
preciable extent and the traveling public would not be inconvenienced. 
The Branch is 9.8 miles long with five stations. The three daily trains 
averaged from three to five passengers each, running from Dover to 
Chester Junction and thence to Chester, and in the whole each train was 
operated 26 miles per day. The Board concluded to modify an earlier 
decision of Feb. 10, 1922, and approved the discontinuance of two of 
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the trains. Decision Jan. 18, 1927. Mr. John L. Seager for R. R. Co. 
Mr. William E. Collis for Objectors. 


In re West Jersey & Seashore R. R. Co.—Application to discon- 
tinue certain passenger trains on the Elmer and Quinton Branches, be- 
cause of loss in the operation and that auto truck could be substituted to 
transport express and milk. Trains had average of five passengers per 
day each. The application was allowed, to take effect April 24th. De- 
cision Jan. 25, 1927. Mr. Walter H. Bacon for R. R. Co. Mr. W. A. 
Barrett for Objectors. 





SOME INTERESTING OUT-OF-STATE DECISIONS 





VACCINATION AND UNIVERSITY REGULATIONS 


Ralph C. Wallace, being desirous of a higher education, applied for 
admission to the University of California. He complied with all of the 
requirements necessary to make him a college man save that he refused 
to submit to vaccination against smallpox or offer proof that he had 
previously been inoculated. For this reason he was denied entrance. 

Believing that he could withstand the rigors of college life without 
the aid of vaccine, Mr. Wallace sought relief through the Court. By a 
guardian ad litem he requested that a peremptory writ of mandate be 
issued compelling his admission to the University. 

Presiding Justice Tyler, of the California District Court of Appeal, 
wrote the opinion of the court as given in Wallace v. Regents of Uni- 
versity of California et. al., 242 Pacific Reporter, 892, holding that the 
sole question presented as to whether the regulation of the University 
was one which it had the power to enact, should be answered affirmatively. 





EMPLOYE RIDING VELOCIPEDE TO WoRK 


One duty of a section foreman was to inspect the track to determine 
the necessity of making repairs. In order that he might more efficiently 
perform this obligation, the Company supplied him with a velocipede 
which could be propelled along the track. By request, he obtained per- 
mission to use the vehicle while going to and from his work, which com- 
menced at 7 in the morning. On the day of his death he left as usual, 
and a short time later was overtaken and killed by a train. At the time 
the accident happened no lookout was being kept by the crew on the train. 

The administratrix of the deceased brought an action for the loss 
sustained by his untimely death, and recovered. 

A writ of certiorari was granted by the United States Supreme 
Court, and the question raised as to whether the Company owed a duty 
to maintain a lookout or whether deceased had assumed the risk. Jus- 
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tice Holmes in delivering the opinion in Chesapeake & O. Ry. Co. v. 
Nixon, 46 Supreme Court Reporter, 495, reversed the judgment and said: 


“If the accident had happened an hour later when the deceased was 
inspecting the track, we think there is no doubt that he would be held to 
have assumed the risk. . . The permission to use the velocipede 
in going to his work did not make the defendant’s obligation to the de- 
ceased greater than it would have been after he got there. We assume 
that it was as effective to make the use of the car lawful as would have 
been a stockholder’s vote spread upon the records of the company. But 
the implications are not necessarily the same. It was a trifling incident 
of daily life by which a subordinate officer of the company allowed one 
lower in grade to enlarge his customary use of the machine by an hour 
for his own convenience, although even then, in the opinion of the Court 


of Appeals of Virginia, already engaged in his duties. It seems to us to 
have been no more than an extension of his ordinary rights and his usual 


risks.” 
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THE 1927 LEGISLATURE 





This year’s Legislature of New 
Jersey met on January 11th. The 
Senate elected as its President Sen- 
ator Francis B. Davis, of Glouces- 
ter, who had served during the past 
year as leader of the Republican 
majority. Assemblyman Anthony 
J. Siracusa, of Atlantic, was chosen 
as Speaker of the House. He, too, 
had been promoted from the ma- 
jority floor leadership in that body. 
Robert M. Johnston, of Atlantic, 
was again chosen as Secretary of 
the Senate and Frederic A. Brod- 
esser, of Union, was returned to 
his old position as Clerk of the 
House. 

Of the 81 members composin$ 
the present Legislature, 65 are Re- 
publicans and 16 Democrats, giv- 
ing a Republican majority of 49 
on joint ballot. The 60 members 
of the House include 48 Republi- 
cans and 12 Democrats, a Republi- 
can majority of 36 in that body. 
There are 17 Republican Senators 
and 4 Democrats, a Republican ma- 
jority of 13 in the Upper House. 


JUDGE NEWMAN IN HOSPITAL 


Circuit Court Judge Clifford L. 
Newman, of Paterson, went to St. 
Petersburg, Fla., recently to regain 
his health, which was not very 
good. He had returned in the Fall 
from a trip to Europe, but needed 
treatment, which he took in the 
hospital at St. Petersburg. His 
was a throat trouble and what was 
called ‘‘a bloodless operation” was 
performed, and successfully. We 
have not yet heard that he has re- 
turned North. 








GOVERNOR’S APPOINTMENTS 





Supreme Court Justice—Justice 
Frank S. Katzenbach, of Trenton, 
reappointed. 

Errors and Appeals Court—Judge 
George Van Buskirk, of Hacken- 
sack, reappointed. 

District Court of Plainfield— 
Judge John R. Connolly, of Eliza- 
beth, reappointed. 

Public Utility Commission—Jo- 
seph F. Autenrieth, of Jersey City, 
reappointed. 
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State Supt. Weights and Meas- 
ures—J. Harry Foley, of Jersey 
City, reappointed. 

Circuit Court Judge—Frank L. 
Cleary, of Somerville, previously 
Common Pleas Judge of Somerset 
county, in place of Judge Cutler, 


deceased; Judge Ralph W. E. 
Donges, of Haddonfield, reap- 
pointed. 


Common Pleas Judges—John A. 
Frech, of Somerville, in place of 
Judge Cleary; Judge Joseph De- 
laney, of Paterson; Judge Samuel 
M. Shay, of Merchantsville; Judge 
Adam O. Robbins, Flemington, all 
reappointed. 

Prosecutor of the Pleas—Joseph 
L. Smith, for Essex county, suc- 
ceeding John O. Bigelow, resigned. 
George R. Vaughan, of Newton, 
succeeding Theodore Dennis, for 
Sussex county. 

State Board of Control—Mrs. 
Rulif V. Lawrence, of Freehold, 
succeeding Mrs. H. Otto Wittpen, 
of Jersey City. 

State Highway Commission — 
Abraham Jelin, of New Brunswick, 
reappointed; Senator Firman M. 
Reeves, of Cumberland county, to 
succeed Walter Kidde, of Mont- 
clair. 

Civil Service Commission—Pat- 
rick J. O’Conner, of Newark, to 
succeed Edward H. Wright. 

State Prison Warden—Inspector 
Timothy J. Murphy, of the Jersey 
City Police Department, to succeed 
Joseph S. Hoff, of Mercer county. 

North Jersey Water Supply 
Commission—Berkeley W. Moore, 
Jr., of Somerville, reappointed. 

District Court Judges—Judge 
Edward Dillon, of Montclair, reap- 
pointed; Judge Rudolph S. Ayres, 
Camden, reappointed. 
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SOME STATE NOTES 





Secretary of State Joseph F. S. 
Fitzpatrick has been appointed a 
Professor of Law in the New Jer- 
sey Law School. 

Mr. Lewis Van Blarcom, of New- 
ton, who became an attorney in 
1906, has entered the firm of Morris 
& Downing, of that place, the new 
firm being known as Morris, Down- 
ing & Van Blarcom. He was for- 
merly Prosecutor of the Pleas of 
Sussex county, and is a brother-in- 
law of Judge Henry T. Kays of the 
Court of Errors and Appeals. 

Mr. Edward B. Twardus, a law- 
yer at 810 Broad street, Newark, 
was arrested Jan. 26th on a charge 
of arson in connection with a fire 
December 16 in the building at 24- 
26 Mechanic street, that city, of 
which he is two-thirds owner. He 
was admitted to the New Jersey 
Bar in 1920, and in 1922 ran for 
Mayor of Harrison, but was de- 
feated. 

An error occurred in our January 
number in the list of new attorneys, 
in the name “Manfield, M. G., Ser- 
vice Trust Bldg.,” Passaic, which 
should have read, “Amlicke, Man- 
field M. G.” 

The conviction of former Prose- 
cutor of the Pleas, James H. Bo- 
litho, of Morris county, on five 
counts of an indictment for mal- 
feasance in office, was sustained by 
the State Supreme Court in an 
opinion by Mr. Justice Kalisch on 
Jan. 26th. The sentence had been 
confinement in the State Prison at 
hard labor for a maximum of three 
years. 

The Morris county grand jury on 
Jan. 25th did the unusual thing of 
presenting a resolution to the Court 
congratulating the county upon the 
services of its Prosecutor, Albert 
H. Holland, and the same was or- 
dered spread on the Court minutes. 
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In Atlantic county on Jan. 11th, 
when a jury failed to agree upon a 
verdict in the trial of Joseph W. 
Grey for the murder of James 
Meade, after twelve witnesses had 
testified to the murder following an 
altercation. Judge Campbell, in 
discharging the jury is stated to 
have said: “When you go back to 
your homes and you hear your 
neighbors asking why there is no 
decrease in crime in Atlantic, City, 
you can give them the reason.” 





NEW VICE-CHANCELLOR 


Mr. John J. Fallon, head of the 
law firm of Fallon & Fallon, of Ho- 
boken, has been appointed Vice- 
Chancellor, to succeed Vice-Chan- 
cellor Griffin, deceased. He was 
admitted to the New Jersey Bar as 
attorney at the June Term, 1895, 
and as counselor at the November 
Term, 1899. He has been counsel 
for Hudson county. 








THE NEW CIRCUIT JUDGE 





The newly appointed Circuit 
Judge, Frank L. Cleary, succeeding 
Judge Cutler, deceased, was born in 
Lambertville, August 4, 1877, the 
son of Michael J. and Mary (Lay- 
hen) Cleary. He graduated from 
Lambertville High School in the 
class of 1904, and from the State 
Normal School at Trenton in 1907. 
He taught school two years at 
Ridgewood. He studied law in the 
New York University Law —— 
completing his course in IQII. e 
began his office practice with form- 
er Senator William C. Gebhardt, of 
Clinton. In February, 1912, he was 
admitted to the New Jersey Bar, 
and in 1915 became a counselor. He 
practised in Trenton until 1914, 
when he went to Somerville. 

Judge Cleary was associated with 


the late Prosecutor Azariah M. 
Beekman, and acted as Assistant 
Prosecutor from 1915 until 1920. 
In 1920 he was appointed Judge 
of the Common Pleas for Somerset 
county by Governor Edwards, and 
was reappointed by Governor Sil- 
zer in 1925. Judge Cleary has been 
active in the Democratic party in 
that county for a number of years. 
With Supreme Court Justice Park- 
er he presided at the Hall-Mills 
trial. 

Judge Cleary married Miss Anna 
McDonnell, of New Hope, Pa., in 
June, 1917. They have three chil- 
dren, two daughters, and a son, 
Frank L. Cleary, Jr. He is a Ro- 
man Catholic in religion, a member 
of the Knights of Columbus and the 
Raritan Valley Country Club. 

Judge Cleary has been assigned to 
the Hudson Circuit. 





BOOK NOTICES 





TEXTBOOK FOR NOTARIES PUBLIC 
AND COMMISSIONERS OF DEEDS 
OF NEw JERSEY, WITH Forms. 
By Thomas B. Usher, Trenton: 
Usher Publishing Co., 1926. Pp. 
154. 

Certainly a useful book. It was 
first published in 1921 and this is 
the fifth printing. It is dedicated 
to Mr. Justice Black of the New 
Jersey Supreme Court. The law is 
clearly stated, both as to the statu- 
tory law and as to the Court de- 
cisions in this State and the Fed- 
eral Courts, and various outside 
decisions are also given a_ place 
where they properly belong. An 
excellent and full Index concludes 
the work. We can recommend it. 


THE STATE AS A Party LITIGANT. 
By Robert Dorset Watkins, 
Ph.D. Baltimore: The John 
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Hopkins Press, 1927. 
Price $2. 

This is another fine publication, 
though in a paper cover, of the 
“John Hopkins University Studies 
in Historical and Political Science,” 
and is No. 1 of Series 45 of the 
output of that University. There 
are 13 Chapters in all, the first be- 
ing on “The History of the Doc- 
trine of Non-suability in England,” 
and the last on “Theories: Con- 
clusion.” It is well printed, with 
hundreds of case references as 
footnotes, and, if carefully read, 
will greatly enlarge the views and 
make for accuracy when the reader, 
as a lawyer, has cases involving the 
State or the United States, or of- 
ficers of the United States as par- 
ties. State (using this word in the 
larger sense) responsibility or ir- 
responsibility is so handled as to 
make even the reading of much of 
this work a most interesting task. 
It is wholly different from some 
“dry-as-dust” text books. 


Pp. 212. 


THe Law or AvuToMmosILes. By 
Xenophon P. Huddy, LL.B., of 
the New York Bar. 8th Edition. 
Albany: Matthew Bender & Co., 
1927. Pp. 1480. Price $16. 
The name “Huddy on Automo- 

biles” is too well known among 

lawyers throughout the country to 
make it necessary to say much 
about this important work. That 
it has been sold through seven edi- 
tions proves its value. We do not 
see that any lawyer who has an 
automobile case (and such prac- 
titioners are few) can do without 
it. This 8th Edition brings the 
subject down to date. It covers 
every phase of the law and gives 
decisions on all points in every 

State. We commend it as one of 

the best text books announced this 

season. 


































OBITUARIES 


VicE-CHANCELLOR JOHN GRIFFIN 


Vice-Chancellor John Griffin 
died at 7.30 o'clock on Wed- 
nesday morning, Jan. 26th last, in 
the Jersey City Hospital. Pneu- 
monia had developed from a cold 
that kept him from Court the 
previous week. A turn for the 
worse on Sunday indicated influ- 
enza and he was removed to the 
hospital from his home in the Dun- 
can Apartments, 2600 Boulevard, 
Jersey City. 

The Vice-Chancellor was born in 
Jersey City June 26, 1858. He was 
educated in the public schools of 
that city and studied law with the 
firm of Bedle, Muirhead & Mc- 
Gee. He was admitted to the New 
Jersey Bar in 1881. Much of his 
early practice was in admiralty and 
he was regarded as an authority 
in this phase of law. At one time 
he was a partner of James A. 
Romeyn, and later became a junior 
partner in the old firm headed by 
the late Governor Bedle. For 
seventeen years he was counsel to 
the Board of Freeholders and as 
such framed laws which were pat- 
terns for many of the municipal 
laws in other communities. Chan- 
cellor Edwin Robert Walker ap- 
pointed him Vice-Chancellor March 
20, 1913. He was reappointed in 
1920 and was scheduled for a sec- 
ond reappointment at the expira- 
tion of his term in March. 

The Vice-Chancellor was a keen 
student of the law, clean in char- 
acter, humble as to his own per- 
sonal abilities, and filled a place 
which it will be difficult to fill. He 
attended St. Sedan’s Roman Cath- 
olic Church, wherein his funeral 
services were held, with a large at- 
tendance of State Judges, members 
of the Bar, etc. Burial was in the 
Holy Name Cemetery. 
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His wife, Mrs. Agnes V. (Stan- 
ley) Griffin; two sons, J. Stanley 
and William L. Griffin; a sister, 
Mrs. Mary A. Judge, and two 
grandchildren survive him. 


Mr. WALTER A. Barrows 


Mr. Walter A. Barrows, locally 
known as Captain Barrows, oldest 
member of the Burlington county 
Bar, died in Hahnemann Hospital, 
Philadelphia, on Nov. 6, 1926, from 
pneumonia. He was taken ill about 
a week prior to his demise and was 
removed from his home in River- 
side, N. J., to the institution in or- 
der that he might have the benefit 
of hospital treatment. 

Walter Almer Barrows was born 
in Willington, Tolland county, 
Conn., December 27, 1839, and was, 
therefore, 86 years of age. He was 
educated in the public schools and 
Monsen Academy, Mass. He en- 
tered the U. S. Volunteers as a pri- 
vate in Company A, 7th Regiment 
of New Jersey, August 23, 1861. 
President Lincoln appointed him a 
Captain in the 115th Regiment, U. 
S. Colored Infantry, on July 20, 
1864, and at the close of the War, 
May, 1865, Captain Barrows was 
honorably discharged. He came to 
Mount Holly in April, 1868, as as- 
sistant teacher in the Mount Holly 
Academy, then conducted _ by 
Charles Aaron. He entered the law 


office of the late Frederick Voor- 
hees as a student in February, 1860, 
and was admitted to the New Je- 
sey Bar as attorney in June, 1873, 
and as counselor in 1876. During 


1873-1876 he was Superintendent 
of Schools for Burlington county. 


At the organization of Company 
F, 7th Regiment, New Jersey Na- 
tional Guard, he was elected Second 
Lieutenant and subsequently was 
commissioned First Lieutenant and 
then Captain of that Company. He 
served in that capacity during 1877, 
when his command was called out 
of the State. 


Captain Barrows was a prom- 
inent member of the Masonic or- 
der, having joined that fraternity 
about 60 years ago. He was a past 
Em. Commander of Helena Com- 
mandery, K. T.; a charter mem- 
ber of Mount Holly Lodge of Elks; 
a member of the Grand Army of 
the Republic; Companion of the 
Military Order of the Loyal Le- 
gion, and member of the K. G. E. 
He had lived in Riverside for a 
number of years past, but previous- 
ly in Mt. Holly where he practiced 
until his removal to Riverside, and 
he continued his profession at the 
latter place until a week before his 
death. He was a good lawyer, with 
a keen business mind and with a 
large circle of friends. He is sur- 
vived by his widow, who was his 
second wife, a former Miss Aman- 
da Bramall, of Riverside; one son 
and two daughters. His first wife 
was Miss Mary Wales, of Cold 
Spring, Cape May county. The son 
is Walter A. Barrows, Jr., of St. 
David’s, Pa. The daughters are 
Mrs. Joshua E. Borton, Moores- 
town, and Mrs. James H. Dunham, 
Philadelphia. 
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